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REPORT OF THE INQUIRY COMMITTEE 
CONSTITUTED UNDER SUB-SECTION (2) 

OF SECTION 3 OF THE JUDGES 
INQUIRY ACT, 1968 

 
I. Introduction: 

 
Having concluded its investigation into the 

grounds on which the removal of Justice 

Soumitra Sen of the Calcutta High Court had 

been sought, the Inquiry Committee – as 

(re)constituted by Rajya Sabha Notification 

dated 16.12.2009 – submits its Report under 

Section 4(2) of the Judges (Inquiries) Act, 

1968 (“the 1968 Act”).   Section 4(2) of the 

1968 Act reads as follows:  

“At the conclusion of the investigation, 
the Committee shall submit its report to 
the Speaker or, as the case may be, to 
the Chairman, or where the Committee 
has been constituted jointly by the 
Speaker and the Chairman, to both of 
them, stating therein its findings on 
each of the charges separately with such 
observations on the whole case as it 
thinks fit.”  
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This Report contains the Committee’s 

observations on the whole case, a brief 

account of the proceedings of the Inquiry 

Committee, and a detailed assessment of the 

facts investigated, along with the findings on 

each of the two definite charges framed. 

 
II. Inquiry Committee’s Observations on the 

whole case:  
 

The general observations of the Committee 

that go to the heart of the entire case: are in 

respect of two matters:   

 

(1) The submission that during the 

investigation into the conduct of 

Justice Soumitra Sen, he had the 

right to remain silent. 

 

(2)  Whether the grounds of misconduct 

with which Justice Soumitra Sen has 
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been charged; would if proved, 

amount to “misbehaviour” under 

Article 124(4) read with Article 

217(1) proviso (b).  

 
Re: (1) the submission that during the 

investigation into the conduct of Justice 
Soumitra Sen, he had the right to remain 
silent. 
 
 
The investigation has raised at the threshold 

a significant question in relation to inquiries 

directed to be made into the conduct of a 

Judge under the 1968 Act: viz. as to whether 

a Judge whose conduct is under investigation 

under the 1968 Act (pursuant to a motion 

admitted in one of the two Houses of 

Parliament) has the right to remain silent.  

 

Justice Soumitra Sen was served with definite 

charges on the basis of which the 

investigation into the two acts of misconduct 
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(set out in the Motion) were proposed to be 

held viz.  

“1. Misappropriation of large sums of 
money, which he had received in his 
capacity as Receiver appointed by the 
High Court of Calcutta; and  

 
2. Misrepresented facts with regard to the 

misappropriation of money before the 
High Court of Calcutta.” 

 

He entered appearance through advocates, 

and filed a written statement defending on 

merits the definite charges framed; 

advocates were engaged by him to appear 

and argue his case before the Inquiry 

Committee both on facts and law.  It was his 

contention (in the current investigation into 

his conduct) that the moneys that he had 

received (Rs.33,22,800) as sale-proceeds of 

the goods of which he had been appointed 

Receiver (by the Calcutta High Court) – in 

Suit 8 of 1983 (Steel Authority of India Ltd. 
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Vs. Shipping Corporation of India and others)  

- had been “entirely invested” in a company 

called Lynx India Ltd. which had later gone 

into liquidation, and that no part of the 

amount had been misappropriated by him; 

after he was appointed a Judge of the 

Calcutta High Court on December 3, 2003 he 

went about covering up his defalcations: first, 

by not co-operating at all with the Court that 

was making inquiries about the whereabouts 

of the sale-proceeds (Rs.33,22,800) of which 

he had been appointed a Receiver; then 

adamantly refusing to furnish information, 

though requested by the Court; refraining 

from attendances at hearings, even through a 

representative or Advocate; and when, after 

a couple of years the Single Judge 

investigating into the matter (at the instance 

of the plaintiff in Suit 8 of 1983) made 
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unfavourable remarks against him and 

directed him (Justice Soumitra Sen) to pay 

up the entire amount received by way of 

sale-proceeds with interest, paying up the 

same in instalments, without demur and 

without protest; it was only after the full 

amount was repaid that Justice Soumitra Sen 

applied to the Calcutta High Court for deletion 

of the remarks made against him by the 

Single Judge (in his order dated 10th April, 

2006) supporting this application with an 

affidavit filed on his behalf by his mother as 

constituted attorney; in this affidavit he 

falsely represented to the Calcutta High Court 

that the money received by way of sale 

proceeds of goods (Rs.33,22,800) had been 

invested (to earn more interest) in a 

company called Lynx India Ltd which had 

gone into liquidation in the year 1999-2000, 
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and attributed this reason for the loss of 

moneys.  This reason – proven in the present 

proceedings to be untrue and false – 

influenced a Division Bench of the Calcutta 

High Court (in its judgment dated 25th 

September, 2007) to expunge the Single 

Judge’s remarks against Justice Soumitra 

Sen.  When queried in this investigation 

about the contradictions as disclosed in the 

documentary evidence led in the case and the 

assertions made in the Written Statement of 

Defence, it was submitted on behalf of Justice 

Soumitra Sen (who chose to remain 

personally absent throughout the 

proceedings) – that he had the right to 

remain silent, that the specific charges as 

framed had to be “proved to the hilt” and 

“proved without any reasonable doubt”. 
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In the considered view of the Inquiry 

Committee the submission that Justice 

Soumitra Sen had the right to remain silent 

(in the facts and circumstances of the present 

case) is untenable and fallacious: for the 

following reasons: 

 
(a) The proceedings for the investigation 

into the conduct of a Judge under the 

1968 Act (and the 1969 Rules) are not 

criminal proceedings against the 

concerned Judge; the Judge whose 

conduct is under inquiry is not a person 

who is to be visited either with 

conviction, sentence or fine; nor is the 

Inquiry Committee, appointed under the 

1968 Act empowered to make any such 

recommendation.  Besides, the Judge in 

respect of whose conduct an inquiry is 

ordered under the 1968 Act is not a 
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person “accused of any offence”, and no 

fundamental right of his under Article 

20(3) of the Constitution of India would 

be infringed by his giving evidence 

during an investigation into his conduct.  

On the contrary, the 1969 Rules (Rule 

4(1)) contemplate the Inquiry 

Committee giving to the Judge whose 

conduct is under investigation “an 

opportunity of adducing evidence…” 

 

(b) The Notice to be issued in Form-I of the 

1969 Rules (framed under the 1968 Act) 

is similar to the notice prescribed in 

Form-I in Appendix B to the Code of 

Civil Procedure 1908 (summons for 

disposal of a civil suit).  Contrasted with 

this Notice is the summons to an 

accused person prescribed under the 
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Code of Criminal Procedure 1973.  

Form-I in the Second Schedule of the 

1973 Code describes the noticee as the 

“accused”, he is required to attend and 

answer to “the offence charged”, in 

person or by pleader as the case may 

be, before the concerned Magistrate. 

 

(c) Unlike a criminal trial, under the 1968 

Act (and 1969 Rules), the Judge into 

whose conduct an investigation is 

directed is to be given an opportunity of 

filing his Written Statement of Defence – 

something not heard of or permitted in a 

criminal trial.  Whereas the right to 

silence in a criminal trial protects the 

person “accused” from giving any 

evidence on his own behalf, that may 

incriminate him, in the statutory notice 

(in Form-I) prescribed under the 1969 
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Rules, the Judge concerned is required 

to produce “all the witnesses upon 

whose evidence and all the documents 

upon which, he intends to rely in 

support of his defence.” 

 

(d) In proceedings for offences under the 

Penal Code unless an accused person 

appears – pleading guilty or not guilty – 

he cannot be tried.  But under Rule 8 of 

the 1969 Rules - if the Judge does not 

appear, (before the Inquiry Committee) 

on proof of service on him of the notice 

referred to in rule 5, the Inquiry 

Committee is empowered to proceed 

with the inquiry in the absence of the 

Judge: this is because the concerned 

Judge in a proceeding under the Judge’s 
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Inquiry Act 1968 is not regarded as a 

person who is accused of any offence. 

 

(e) The proceedings before an Inquiry 

Committee appointed under the 1968 

Act are not at all comparable to electoral 

offences under the provisions of election 

laws; and the ratio laid down in cases 

decided under election laws do not apply 

to cases under the Judges Inquiry Act 

1968: simply because proceedings for 

removal of Judges are “sui generis and 

are not civil or criminal in nature”1; 

since their purpose is to inquire into 

judicial conduct in order to maintain and 

uphold proper standards of judicial 

behaviour.  In some Judgments of the 

Supreme Court of India,2 proceedings 

that are not strictly criminal in nature 
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(such as electoral offences and offences 

in the nature of contempt of court) have 

been regarded as “quasi-criminal”.  Even 

if proceedings for removal of a Judge 

under the 1968 Act be so characterised, 

the adverb “quasi” means “as if: almost 

as if it were; analogous to”.  In legal 

phraseology the term “quasi” is used to 

indicate that one subject resembles 

another, with which it is compared, but 

only “in certain characteristics, though 

there are intrinsic and material 

differences between them”3.  The phrase 

“quasi-criminal” is not to be equated 

with “criminal”: the material difference 

in an inquiry into the conduct of a Judge 

under the 1969 Act (and the 1969 

Rules) is that when he, the Judge, files a 

Written Statement of Defence he is in 



14 
 

the same position as a defendant in a 

civil suit except that the charge framed 

against him must be “proved” – not on a 

balance of probabilities but beyond 

reasonable doubt. 

 

(f) That in an inquiry under the 1968 Act, 

the specific charges framed have to be 

“proved to the hilt” (or “proved beyond 

reasonable doubt”) does not lead to the 

inference that the Judge concerned has 

the right to remain silent: A fact is said 

to be proved – when the investigating 

authority either believes it to exist or 

considers its existence so probable that 

a prudent man ought, under the 

circumstances of the particular case, to 

act upon the supposition that it exists.  

As to when and how a fact is said to be 
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proved depends on the circumstances of 

the case and the entirety of the 

evidence, both positive and negative.  

 

During the present investigation the 

documentary evidence (both positive and 

negative) has clearly revealed the following:  

 

(i) that the Receiver’s two accounts (with 

ANZ Grindlays Bank Church Lane 

Branch, Kolkata and Allahabad Bank 

Stephen House Branch, Kolkata) which 

were in the name of Soumitra Sen, were 

opened and operated by him alone; it 

was in these two accounts that the sale 

proceeds of goods of which Soumitra 

Sen was appointed Receiver (viz. the 

aggregate sum of Rs.33,22,800) had 

been deposited;  
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(ii) that from neither of these two Bank 

accounts any monies have been shown 

to be withdrawn in order to be invested 

with Lynx India Ltd; on the contrary, it 

was from a third Bank account opened 

with ANZ Grindlays Bank Church Lane 

Branch, by Soumitra Sen (also in his 

name) that a sum of Rs.25 lacs is shown 

as transferred to Lynx India Ltd. on 27-

02-1997 from out of separate funds (viz. 

Rs.70 lacs) entrusted to Soumitra Sen in 

an entirely different proceeding (in the 

Calcutta High Court) in respect of an 

entirely different Company in liquidation 

(viz. Calcutta Fans (1995) Pvt. Ltd.); the 

said sum of Rs.70 lacs being entrusted 

to Soumitra Sen by orders of the 

Calcutta High Court for payment of dues 
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to workers of Calcutta Fans (1995) Pvt. 

Ltd. in liquidation.  It has been also 

proved that the cheque no. 624079 for 

Rs.25 lacs drawn by Soumitra Sen  was 

from this third account, and paid to M/s. 

Lynx India Ltd. – and not paid from out 

of either of the Receiver’s two accounts.  

 

(iii) On 22-05-1997, pursuant to letters 

written by Soumitra Sen (handwritten 

letters dated 22.5.1997) to the Bank 

Manager of ANZ Grindlays Bank a 

request was made for transfer of a sum 

of “about Rs.22 lacs” (from out of the 

ANZ Grindlays Bank Receiver’s Account) 

into this third account of Soumitra Sen 

in the same Bank, which was avowedly 

in violation of the orders of the Calcutta 

High Court appointing Soumitra Sen as 
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Receiver: monies representing sale 

proceeds (Rs.33,22,800/-) deposited in 

the two bank accounts were to be held 

and not parted with or disposed of 

without permission of the Calcutta High 

Court.  After the transfer of the sum of 

“about Rs.22 lacs” was effected pursuant 

to Soumitra Sen’s written request to the 

Bank, the funds so transferred into this 

third account were utilised by Soumitra 

Sen for making large disbursements by 

way of cheques drawn by Soumitra Sen, 

including a large number of bearer 

cheques in favour of individuals, who 

have never been identified, in the 

present proceedings as “workers” of 

Calcutta Fans (1995) Pvt., Ltd. 
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(iv) that from the Receiver’s account in the 

Allahabad Bank Stephen House Branch 

(as also from the ANZ Grindlays Bank 

Receiver’s Account) there have been 

shown large disbursements by way of 

cheques – including a large number of 

bearer/self–drawn cheques – all issued 

and signed by Soumitra Sen: for what 

purpose has not been explained.  

 

(v) that no permission was sought or taken 

by Soumitra Sen from the Court which 

appointed him as Receiver for 

withdrawal of moneys from either of the 

Receiver’s two Accounts, nor were any 

accounts filed by Soumitra Sen as 

Receiver in the Calcutta High Court 

(despite half-yearly accounts being 

required to be filed under original side 
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Rules (Chapter 21) of Calcutta High 

Court and specifically directed to be so 

filed by order dated 30-04-1984) – no 

accounts were filed with the Court either 

before or at any time after Soumitra Sen 

was appointed a Judge. 

 

(vi) In the Allahabad Bank Receiver’s 

Account the Balance on 29-03-1994 was 

Rs.3215, and at the end of 2008/2009 

the balance was ‘NIL’.  The ANZ 

Grindlay’s Receiver’s Account was closed 

on 22-3-2000 with a nil balance. 

 

Obviously, this alarming state of affairs 

called for an explanation: The only 

explanation on record was in Justice 

Soumitra Sen’s signed (but not sworn) 

Written Statement of Defence in which 
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he had asserted that the entire sum of 

Rs.33,22,800 had been invested by him 

with a company called “Lynx India Ltd” 

which went into liquidation in 1999-

2000: an assertion disproved by 

evidence, oral and documentary, 

brought on record.  Justice Soumitra Sen 

chose not to personally attend any part 

of the proceedings of the Inquiry 

Committee, his counsel maintaining that 

he had “a right to remain silent”; 

Counsel appearing for him could not 

offer (on his behalf) any explanation for 

the depletion of funds in the Receiver’s 

two accounts.  In the opinion of the 

Inquiry Committee, neither in law, nor in 

the facts and circumstances of this case, 

does Justice Soumitra Sen have the right 

to remain silent, as was claimed on his 
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behalf. And the inescapable inference 

from the want of any explanation 

whatever about the whereabouts of the 

sum of Rs.33,22,800 (or any part 

thereof) is that Justice Soumitra Sen had 

no convincing explanation to give. 

 

Conclusion:  

A Judge charged with misconduct amounting 

to “misbehaviour” may choose not to appear 

at all before the Inquiry Committee; the 

Committee may then proceed with the inquiry 

(under Rule 8 of the 1969 Rules) in the 

absence of the Judge.  But once the Judge 

expresses his intention to participate in the 

Inquiry proceedings (as in the present case) 

by asking for time, seeking adjournments, 

filing a written statement of defence and 

engaging Advocates to appear and argue the 
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case on his behalf, the Judge (particularly 

because he is in the position of a Judge) has 

a duty to cooperate in the inquiry, and to 

remain present for questioning (not 

necessarily on oath) whether by Advocates 

appointed to assist the Committee or by the 

Inquiry Committee itself.  This in no way 

detracts from duty of the Inquiry Committee 

to hold him guilty of the definite charges 

framed only if such charges are proved 

beyond reasonable doubt, by oral and/or 

documentary evidence brought on record.  

 
RE:  (2)  Whether the grounds of misconduct with 

which Justice Soumitra Sen has been 
charged; would if proved, amount to 
“misbehaviour” under Article 124(4) read 
with Article 217(1) proviso (b).  
 
 
In the opinion of the Inquiry Committee the 

grounds of misconduct as set out in the 

Motion, when proved, would amount to 
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“misbehaviour” under Article 124(4) read 

with Proviso (b) to Article 217(1). 

 

The word “misbehaviour”, in the context of 

Judges of the High Courts in India, was first 

introduced in proviso (b) to Section 200(2) of 

the Government of India Act, 1935.  Under 

the 1935 Act it was initially the Privy Council 

and later, the Federal Court of India that had 

to report to India’s Governor-General when 

charges were made of “misbehaviour” against 

a Judge of a High Court.  In the report of the 

Federal Court in respect of Charges made 

against Justice S.P. Sinha a Judge of the High 

Court of Judicature at Allahabad, one of the 

charges made by the Governor-General 

against that Judge were: “that Mr. Justice S. 

P. Sinha has been guilty of conduct outside 

the Court which is unworthy of and 
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unbecoming of the holder of such a High 

Office”, which was then particularised.  Since 

this charge was not substantiated against 

that Judge by evidence, it was held to have 

been not established.4  But the charge, as 

there framed, has tersely but correctly 

described the scope and ambit of the word 

“misbehaviour” viz. guilty of such conduct 

whether inside or outside the Court that is 

“unworthy of and unbecoming of the holder 

of such a High Office”.  The same word 

“misbehaviour” now occurs in the 

Constitution of India 1950 in Article 124(4) – 

when read in the context of Proviso (b) to 

Article 217(1) – These provisions state that a 

Judge of the High Court shall not be removed 

from his office except on the grounds of 

“proved-misbehaviour”.  The prefix “proved” 

only means proved to the satisfaction of the 
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requisite majority of the appropriate House of 

Parliament, if so recommended by the Inquiry 

Committee. The words “proved 

misbehaviour” in Article 124(4) have not 

been defined. Advisedly so: because the 

phrase “proved misbehaviour” means such 

“behaviour” which, when proved, is not 

befitting of a Judge of the High Court.  A 

Judge of the High Court is placed on a higher 

pedestal in our Constitution simply because 

Judges of High Courts (like Judges of the 

Supreme Court) have functions and wield 

powers of life and death over citizens and 

inhabitants of this country, such as are not 

wielded by any other public body or 

authority.  It is a power coupled with a duty, 

on the part of the Judge, to act honourably at 

all times whether in court or out of court.   

Citation of case-law is superfluous, because 
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the categories of “misbehaviour” are never 

closed.  

 

In interpreting Articles 124(4) and (5) and 

the provisions of the Judges (Inquiry) Act 

1968 and when considering any question 

relating to the removal of a Judge of the 

Higher Judiciary from his office, it must not 

be forgotten that it was to secure to the 

people of India a fearless and independent 

judiciary that the Judges of the Superior 

Courts were granted a special position in the 

Constitution with complete immunity from 

premature removal from office except by the 

cumbersome process prescribed in Articles 

124(4) and (5), read with the law enacted by 

Parliament (the Judge’s Inquiry Act 1968).    
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The very vastness of the powers vested in 

the Higher Judiciary and the extraordinary 

immunity granted to Judges of the High 

Courts (and of the Supreme Court) require, 

that Judges should be fearless and 

independent and that they should adopt a 

high standard of rectitude so as to inspire 

confidence in members of the public who 

seek redress before them.  While it is 

necessary to protect the Judges from 

motivated and malicious attacks it is also 

necessary to protect the fair image of the 

institution of the Judiciary from such of those 

Judges who choose to conduct themselves in 

a manner that would tarnish this image.  The 

word “misbehaviour” after all is, the 

antithesis of “good behaviour”: it is a breach 

of the condition subsequent, upon which the 

guarantee of a fixed judicial tenure rests.  
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High Judicial office is essentially a public 

trust, and it is the right of the people 

(through its representatives in Parliament) to 

revoke this trust – but only when there is 

“proved misbehaviour”. 

 

The conduct of Justice Soumitra Sen as a 

Receiver when he was an Advocate, and his 

series of acts and omissions, as well as his 

conduct, after he was appointed a Judge: 

such as giving of false explanations to cover 

up his completely unauthorised withdrawals 

from the Receiver’s two accounts, swearing of 

an affidavit in Court (through his constituted 

attorney, his mother) as to that which he 

knew to be false and which he (Justice Sen) 

never believed to be true – are matters that 

bring dishonour and disrepute to the Higher 

Judiciary; they are such as to shake the faith 
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and confidence which the public reposes in 

the Higher Judiciary.  Monetary recompense 

or restitution does not render an act or 

omission any the less “misbehaviour” 

especially when restitution was made (as in 

the present case) only when the Judge had 

been found out, and after he was directed by 

the Court that appointed him Receiver to 

repay the entire amount of the sale-proceeds 

received by him together with interest. 

 

III. Appointment of the present Inquiry 
Committee and a brief account of the 
proceedings. 

 

(1) On 20th February 2009, 58 Members of the 

Rajya Sabha gave Notice to the Hon’ble 

Chairman of a Motion for the removal of 

Justice Soumitra Sen, (a Judge of the 

Calcutta High Court), under Article 217 (1)(c) 

- read with Article 124 (4) - of the 
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Constitution of India 1950 - on the following 

two grounds namely: 

1. Misappropriation large sums of money, 
which he received in his capacity as 
receiver appointed by the High Court of 
Calcutta; and  

 
2. Misrepresented of facts with regard to 

the misappropriation of money before 
the High Court of Calcutta.  

 

(2) On the said motion being admitted under 

Section 3(2) of the 1968 Act, the Chairman, 

Rajya Sabha constituted a Committee – “for 

the purpose of making an investigation into 

the grounds on which the removal of Justice 

Soumitra Sen of the Calcutta High Court is 

prayed for” – The Committee as then 

constituted consisted of the following: viz. 

Hon’ble Justice D. K. Jain, Supreme Court of 

India, Hon’ble Justice T. S. Thakur, Chief 

Justice of the Punjab & Haryana High Court 

and Shri Fali S. Nariman, Senior Advocate, 
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Supreme Court of India, (Rajya Sabha 

Notification dated 20.3.2009): the Committee 

constituted under Section 3(2) of the 1968 

Act has been described in the Judges Inquiry 

1969 Rules (“the 1969 Rules”) as “the Inquiry 

Committee”. 

 

(3) On 25th June 2009, in partial modification of 

the Notification dated 20th March, 2009 under 

sub-Section 2 of Section 3 of the 1968 Act, 

the Chairman, Rajya Sabha, reconstituted the 

Inquiry Committee by appointing (i) Hon’ble 

Justice B. Sudershan Reddy, Supreme Court 

of India; (ii) Hon’ble Justice T. S. Thakur, 

Chief Justice of the Punjab and Haryana High 

Court; and (iii) Shri Fali S. Nariman, Senior 

Advocate, Supreme Court (Rajya Sabha 

Notification dated 25th June, 2009).  Being 

the member chosen under clause (a) of 
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subsection (2) of section 3 of the 1968 Act, 

Justice B. Sudershan Reddy was, and has 

continued thereafter to act as, “Presiding 

Officer of the Inquiry Committee” (Rule 3 of 

the 1969 Rules). 

 

(4) By Notification dated August 11, 2009 the 

Hon’ble Chairman, Rajya Sabha appointed 

Shri Ajoy Sinha, retired Member (Legal) 

Authority for Advance Rulings (Income Tax), 

as Secretary to the Inquiry Committee 

constituted under Section 3 of the 1968 Act.  

The Government of India by Notification 

dated 26th October 2009 appointed Mr. 

Sidharth Luthra, Senior Advocate and Mr. 

Siddharth Aggarwal, Jr. Advocate to “assist 

the Committee” (i.e. “to conduct the case 

against the Judge” as mentioned in Section 

3(9) of the 1968 Act). 
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(5) One of the members of the Inquiry 

Committee (Justice T.S. Thakur), was 

appointed a Judge of the Supreme Court of 

India on 17.11.2009, and the Committee had 

to be reconstituted once again: by Rajya 

Sabha Notification dated 16.12.2009 the 

name of “Hon’ble Justice Mukul Mudgal, Chief 

Justice of Punjab and Haryana High Court” 

was substituted for the name of “Hon’ble Mr. 

Justice T. S. Thakur”. 

 

(6) Upon considering its Terms of Reference, the 

Inquiry Committee, as finally re-constituted, 

framed draft charges along with a draft 

statement of grounds.  On February 5, 2010 

it forwarded them to Justice Soumitra Sen, in 

order to enable him to have an opportunity (if 

he so wished) to object to the framing of 
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definite charges.  But, by his Advocate’s 

letter dated 23rd February 2010, the Judge 

contended that under the 1968 Act, no 

investigation was called for before definite 

charges were framed, and before a 

reasonable opportunity was given to him of 

presenting a Written Statement of Defence. 

 

(7) Hence the following Notice (dated March 4, 

2010) – a notice prescribed in statutory 

Form-I of the 1969 Rules - was then issued 

by the Presiding Officer, of the Inquiry 

Committee – It is reproduced below in full: 

“Dated 4th March, 2010 
To, 
Shri Soumitra Sen 
Judge, High Court of Calcutta at Kolkata, 
High Court of Calcutta, 
Kolkata, 

 
Whereas a motion for presenting an 
address to the President praying for 
your removal from your office as a 
Judge of the High Court of Calcutta at 
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Kolkata has been admitted by the 
Chairman of the Council of States; 

 
And whereas the Chairman has 
constituted an Inquiry Committee with 
me, a Judge of the Supreme Court of 
India, as the presiding officer thereof for 
the purpose of making an investigation 
into the grounds on which your removal 
has been prayed for; 

 
And whereas the Inquiry Committee has 
framed charges against you on the basis 
of which investigation is proposed to be 
held; 

 
You are hereby requested to appear 
before the said Committee in person, or 
by a pleader duly instructed and able to 
answer all material questions relating to 
the Inquiry, on the 25th day of March, 
2010 at 4.30 ‘O’ clock in the afternoon 
to answer the charges; 

 
As the day fixed for your appearance is 
appointed for the final disposal of the 
charges levelled against you, you are 
requested to produce on that day all the 
witnesses upon whose evidence and all 
the documents upon which you intend to 
rely in support of your defence. 
 
Please take notice that in the event of 
any default in your appearance on the 
day aforementioned, the investigation 
into the grounds on which your removal 
has been prayed for shall be made in 
your absence. 
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Given under my hand this 4th day of 
March 2010. 

 
(_____ sd/-______)  

(Signature)  
Presiding Officer 

Inquiry Committee 
 

Enclosures:- 
 

1. A copy of the charges framed 
under sub-section (2) of section 3 
of the Act. 

 
2. Statement of grounds on which 

each charge is based.” 
 

The charges with particulars along with a 

statement of the grounds in support, were 

got served on Justice Soumitra Sen alongwith 

the Notice dated 4.3.2010.  Documents in 

support of the charges and the grounds were 

also forwarded to Justice Soumitra Sen.  In 

Charge I (“Misappropriation”) – after setting 

out the particulars of that charge (in 

paragraphs 1 to 12), it was finally stated in 

paragraph 13 as follows: 
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“13. You have committed 
misappropriation of property, and the 
same constitutes ‘Misbehaviour’ under 
Article 124(4) r/w Art.217 of the 
Constitution of India.”  

 

In Charge II “Making false statements)” after 

setting out particulars of that charge (in 

paragraphs 14 to 24), it was stated, in 

paragraph 25, as follows: 

“You, during a judicial proceeding while 
holding the office of Judge of the Court, 
intentionally gave false evidence, which 
constitutes ‘Misbehaviour’ under Article 
124(4) read with Article 217 of the 
Constitution of India.”  

 

(8) Subsequently a request was made by the 

Judge that the date mentioned in the Notice 

for his appearance be postponed, and that 

four weeks more time be given to him, after 

inspection of documents, to present his 

Written Statement of Defence.  This was 

granted but the Judge was informed (by 

letter dated March 19, 2010) that he should 
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appear before the Committee at 11.30 a.m. 

on 17.4.2010 and file his Written Statement 

of Defence by that date. 

 

(9) Justice Soumitra Sen did not personally 

appear before the Inquiry Committee on 

17.4.2010,  but in a letter dated 26.03.2010 

he requested for another extension of time 

for filing the written statement (of defence): 

“by at least 8 weeks.”  By letter dated 26th 

April 2010 the Judge was informed that 

unless his written statement of defence was 

filed positively by the extended date 3rd May, 

2010 the Inquiry Committee would proceed 

further in the matter “on the basis that you 

have nothing to say in respect of the specific 

charges framed against you.” 
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(10) Meanwhile, after the Notice dated 4.3.2010 

had been served on the Judge, along with 

definite charges, (and supporting grounds) 

some additional documents were received 

from Allahabad Bank Stephen House Branch 

Calcutta and from the Standard Chartered 

Bank Church Lane, Kolkata (formerly ANZ 

Grindlays Bank Church Lane, Kolkata.  Copies 

of the first set of documents (relied upon by 

Advocates appointed to assist the Committee 

under Section 3(9) of the 1968 Act) had 

already been forwarded to Justice Soumitra 

Sen.  All documents with the Committee were 

inspected by him and copies of the additional 

documents received from Kolkata, were also 

forwarded to Justice Soumitra Sen: The 

Judge was given inspection of these and all 

other documents, viz. of the complete record 

with the Inquiry Committee.  Shri Subhash 
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Bhattacharya Advocate for Justice Soumitra 

Sen, vide letter dated 20th April, 2010 

addressed to the Secretary of the Inquiry 

Committee placed on record that inspection 

of the documents had been completed, and 

that “fullest cooperation has been given by 

your office.” 

 

(11) Ultimately on May, 3, 2010 a document titled 

“Reply to the Charges” was received by the 

Inquiry Committee – it was in the form of a 

signed letter addressed by the Justice 

Soumitra Sen to the Presiding Officer of the 

Inquiry Committee – which was taken on 

record as his Written Statement of Defence, 

under section 3(4) of the 1968 Act, and the 

Judge was so informed by letter dated 13-05-

2010. Since in his Written Statement of 

defence, Justice Soumitra Sen denied that he 
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was guilty of the misbehavior specified in the 

charges framed under Section 3(3), the 

Inquiry Committee proceeded with the 

inquiry in accordance with Rule 7(2) of the 

1969 Rules. 

 

(12) The venue for the recording of evidence was 

initially fixed in Kolkata, where all witnesses 

were located.  Witnesses had been 

summoned to produce all relevant documents 

(including statements of accounts, banks 

drafts etc.) with different Banks, and 

documents in the Registry of the Calcutta 

High Court, and with other authorities.  But 

on a specific written request made (on 19-05-

2010) on behalf of the Judge (by his 

Advocate) the Venue was shifted to New 

Delhi for examination of witnesses, and for 
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production and proof of all relevant 

documents that had been summoned. 

 

(13) By a communication dated 1-6-2010, Justice 

Soumitra Sen was provided with a list of 

witnesses (to be called by Advocates 

assisting the Inquiry Committee) along with 

copy of a list of relevant documents to be 

produced/proved by such witnesses; the 

Judge was informed that the venue for the 

hearings would be at Vigyan Bhawan Annexe, 

New Delhi on June 24, June 25th and June 

26th 2010.  Justice Soumitra Sen’s Advocate 

(by letter dated 4th June 2010) then 

requested for yet another adjournment of the 

hearing “at least till 5th July 2010”.  But this 

request was declined, and the Judge was 

informed that the Inquiry Committee would 

adhere to dates previously intimated 
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(viz.24th, 25th and 26th June).  The Judge was 

also informed (by letter dated 18-06-2010) 

that if he wished to file a further written 

statement with regard to the additional 

documents furnished to him, he could do so 

before 24-06-2010.  However no further or 

additional written statement was filed by or 

on behalf of Justice Soumitra Sen. 

 

(14) On the first day fixed for hearing of evidence 

at New Delhi (viz. 24th June 2010) the 

appearances of Counsel were recorded: Viz. 

(i) Mr.Sidharth Luthra, Senior Advocate with 

Mr. Siddharth Aggarwal, Jr. Advocate 

appeared as Advocates appointed to assist 

the Inquiry Committee (in terms of the 

Notification dated 26th October 2009) and (ii) 

Mr. Shekhar Naphade, Senior Advocate, with 

Advocate Chinmoy Khaledkar (along with 
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Advocates: Ms. Neha S. Verma, Shri Manoj, 

Shri Subhasis Chakraborty, Shri Subhas 

Bhattacharyya, Shri Soumik Ghoshal and Ms. 

Aparna Sinha), appeared as Advocates for 

Justice Soumitra Sen: Justice Soumitra Sen 

did not personally attend the hearing on 24th 

June 2010.  At the hearing on 24th June 2010 

five witnesses mentioned in the list 

previously supplied to Justice Soumitra Sen 

(for producing/proving the documents that 

had been previously summoned from various 

bodies and authorities in Kolkata) were 

examined by Senior Advocate appointed to 

assist Committee.  The evidence of each of 

the witnesses examined by the Inquiry 

Committee was taken down in writing under 

the personal directions and superintendence 

of the Presiding Officer. After each of the 

witnesses were so examined and their 
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evidence on oath recorded, and relevant 

documents exhibited, Senior Advocate for 

Justice Soumitra Sen asked each of them a 

few questions in cross-examination but did 

not question the authenticity or contents of 

any of the documents produced by any of 

them.  At the hearing on the afternoon of 24th 

June 2010 Senior Advocate Mr.Shekhar 

Naphade appearing for Justice Soumitra Sen 

stated (and this is so recorded in the 

minutes) that: 

 
“there was neither any evidence to be 
adduced nor any documents to be 
produced on behalf of the Respondent” 
(i.e. Justice Soumitra Sen). 

 

On a specific query from the Inquiry 

Committee, Senior Advocate for Justice 

Soumitra Sen (Respondent) also stated that 

he did not wish to examine “the Respondent” 

(Justice Soumitra Sen) and record his 
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statement.  It was then directed that the date 

and time of further proceedings in the matter 

(viz. oral arguments) would be duly intimated 

to all concerned in due course.  The further 

hearings scheduled for 25th and 26th June 

2010 (for the purpose of taking of evidence) 

were thus no longer necessary.  The Judge 

was then informed (by letter dated 7th July, 

2010) that the dates fixed for oral arguments 

would be at the same venue on Sunday 18th 

July 2010 (for the whole day) and Monday 

19th July 2010 from 2 p.m. onwards 

thereafter till the arguments had concluded.  

At the hearings on 18th and 19th July, 2010 

(as at the previous hearing for recording of 

evidence on 24th June 2010) the same set of 

Advocates were present and addressed oral 

arguments.  Justice Soumitra Sen himself 

was not personally present.  About a week 
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after the close of arguments, Advocates 

appointed to assist the Committee and 

Advocates for Justice Soumitra Sen submitted 

brief written arguments. 

 

IV. THE FACTS: Investigation into the 
conduct of Soumitra Sen: and an 
assessment by the Inquiry Committee of 
the facts brought on the record of this 
case: 

  

 The investigation by the Inquiry Committee 

into the entire conduct of Soumitra Sen in 

relation to the two grounds of misconduct – 

viz. (i) of misappropriation of large sums of 

money, which he had received as Receiver 

appointed by the Calcutta High Court; and (ii) 

misrepresentation of facts before the Calcutta 

High Court with regard to the 

misappropriation of money – covers a long 

period from 30th April 1984 to December 

2006; in between, on December 12, 2003, 
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Soumitra Sen, till then an Advocate of the 

Calcutta High Court, was appointed a Judge 

of that Court.  The relevant facts relating to 

this conduct as brought on record of this 

investigation are for convenience (and only 

for convenience) divided into two periods of 

time – although there is a common thread of 

continuity between them: viz. 

 

(1) Conduct of Soumitra Sen, Advocate 

between 30th April 1984 upto December 

03, 2003, and; 

(2) Conduct of Soumitra Sen, Judge, after 

December 03, 2003. 

  

(1) Conduct of Soumitra Sen, Advocate 
between 30th April 1984 upto December 
03, 2003 

 

(a) In an interlocutory application for 

appointment of a Receiver in Suit No.8 of 
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1983 (Steel Authority of India Ltd. Vs. 

Shipping Corporation of India Ltd. and 

Others) an Order dated 30th April 1984 was 

passed by Justice R.N. Pyne of the Calcutta 

High Court.  By this order Mr.Soumitra Sen, 

Advocate was appointed as Receiver over 

“the rejected goods lying in cover shed no. 1 

of the Coke Oven Refractory stores of Bokaro 

Steel Plant mentioned in paragraph 19 of the 

petition”, with power to him to get in and 

collect the outstanding debts and claims due 

in respect of the said goods, together with all 

the powers provided for in Order XL Rule 1 

Clause (d) of the Code of Civil Procedure 

1908”5.  It was further specifically ordered 

that the Receiver should file, and submit for 

passing, his half yearly accounts in the office 

of the Registrar of the High Court; Such 

accounts to be made out as at the end of the 
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months of June and December in every year 

and be filed during the months of July and 

January next respectively, and that the same 

when filed be passed before one of the 

Judges of the High Court; It was also ordered 

inter alia that the Receiver should sell the 

said goods either to the best purchaser or 

purchasers that could be got for the same or 

by private treaty after due advertisement 

being published about such sale.  It was 

further ordered inter alia that “the parties 

herein be at liberty to mention before this 

court for fixation of final remuneration of the 

Receiver after the sale was completed” and 

“for obtaining other directions for appropriate 

investment of the sale proceeds”.  By a later 

Order dated 11-07-19856 it was clarified that 

Mr. Soumitra Sen was to act as Receiver 

without furnishing security. 
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(b) Before 20th January 1993, a substantial part 

of the goods were sold by Mr. Soumitra Sen 

as Receiver appointed in Suit No. 8 of 1983.  

By an order dated 20th January 19937 passed 

by a Single Judge of the Calcutta High Court 

(in Suit No. 8 of 1983) it was then ordered 

that: 

 
“as and when the purchase price is paid 
the learned receiver shall therefrom 
deduct 5% thereof as his remuneration 
and shall keep the balance in a separate 
account in a bank of his choice and 
branch of his choice and hold the same 
free from lien or encumbrances subject 
to further orders of the Court.” 
(Emphasis supplied).  

 

(c) As acknowledged in his Written Statement of 

Defence (filed with the Inquiry Committee on 

3rd May, 2010), Soumitra Sen had received, 

between 1/4/1993 and 1/6/1995 as Receiver, 

a total sum of Rs.33,22,800/- being the sale 
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proceeds of a large portion of the goods of 

which he had been appointed as Receiver.  

But the obligation of filing and passing of half 

yearly accounts that was imposed on him by 

the order dated 30th April, 19848 – and under 

the Calcutta High Court Original Side Rules - 

was at no time observed or complied with: 

neither during the entire period when he 

remained an Advocate nor thereafter after he 

was appointed Judge.  

 

(d) Several documents from proper custody were 

brought on record by evidence of the 

witnesses called to produce them (viz. CW1 

Assistant Registrar, Calcutta High Court, 

Original Side, and CW2 Chief Manager, State 

Bank of India, (Service Branch), CW4 

(Manager Credit of Allahabad Bank, Stephen 

House Branch), and CW5 (Manager, Internal 
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Services, Standard Chartered Bank, 19, 

Netaji Subhas Road, Branch, (formerly ANZ 

Grindlays Bank). 

 

(e) The evidence oral and documentary has 

established that not one but two separate 

accounts, were opened by Soumitra Sen as 

Receiver, each in his own name: viz. (i) firstly 

Savings Account No. 01SLP0632800 was got 

opened on 4-3-1993 by Soumitra Sen, with 

the ANZ Grindlays Bank, Church Lane Branch, 

Calcutta, (for convenience and for ease of 

identity hereinafter referred to as “ANZ 

Grindlays Bank Receiver’s  Account”)9; (ii) 

secondly, Savings Account No. 9902 was got 

opened on 24-03-1993 by Soumitra Sen, with 

the Allahabad Bank, Stephen House Branch, 

Calcutta.10 (for convenience and for ease of 

identity hereinafter referred to as “the 
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Allahabad Bank Receiver’s Account”).  Both 

these accounts, so opened, were Accounts of 

Soumitra Sen as Receiver: they are 

collectively referred to as “the Receiver’s two 

Accounts”.  

 

(f) As disclosed in evidence, a total sum 

aggregating to Rs.33,22,800, being the sale 

proceeds of goods (of which Soumitra Sen 

was appointed Receiver) were brought into 

the Receiver’s two Accounts between 24th 

March, 1993 and 5th May, 1995 as stated 

below:  

(i) In the ANZ Grindlays Bank Receiver’s 

account an aggregate sum of 

Rs.28,54,800 was got deposited: 

through the proceeds of 18 original 

Demand Drafts issued in the name of 

Soumitra Sen by the State Bank of India 
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(at the instance of the purchaser of the 

goods); the originals of these Demand 

Drafts have been produced in evidence 

along with a statement (deposed to CW2 

Mr.Satyalal Mondal, Chief Manager, 

State Bank of India, Service Branch, 

Kolkata), showing that the proceeds of 

the 18 demand drafts were deposited 

into the ANZ Grindlays Bank Receiver’s 

account.11 

 
(ii) In the Allahabad Bank Receiver’s 

Account an aggregate sum of 

Rs.4,68,000 was deposited in tranches 

of Rs.4,50,000 and Rs.18,000: (the 

former amount by two Demand Drafts 

issued in the name of Soumitra Sen by 

the State Bank of India and latter by 

two Bankers cheques (by Bank of 

Madurai later taken over by ICICI Bank) 
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also in the name of Soumitra Sen12: as 

evidenced by CW2 Chief Manager SBI, 

(Service Branch) Kolkata and by the 

statement of account produced by 

witness CW4 (Manager (Credit) of the 

Allahabad Bank Stephen House Branch). 

 

(g) In the Written Statement of Defence filed on 

May 3, 2010 signed by “Justice Soumitra 

Sen” it was categorically asserted – 

 
(i) “that there was no occasion to return 

the money (Rs.33,12,800) since...  

--------------------------------------------- 

(d) the entire sale consideration was 

invested in Fixed Deposit in Lynx India 

Private Limited which went into 

liquidation in the year 1999-2000 long 

after the amount representing the sale 
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consideration was invested” (paragraph 

7(d))”; and 

 
(ii) that “at no point of time any monies 

were ever used for personal gains or 

were temporarily or permanently 

misappropriated”. (Paragraph 5) 

 

(h) If the aforesaid assertions made by Justice 

Soumitra Sen in his Written Statement of 

Defence (filed with the Inquiry Committee on 

3rd May 2010) had been corroborated by the 

documentary evidence brought on record 

during the investigation, further investigation 

may have become unnecessary: since, 

despite apparent non-compliance, and 

positive infractions, of Court Orders – such 

as, not keeping the amounts in one account 

but in two accounts, not “holding” (i.e. 

keeping) the same in those accounts subject 
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(only) to orders of the Court, not taking 

permission of the Court for parting with the 

sale-proceeds (Rs.33,22,800), whether by 

way of investment or otherwise - there would 

have been factually no “wrongful 

appropriation” of moneys from the Receiver’s 

two accounts. 

 

(i) However the documentary evidence led 

before the Inquiry Committee clearly reveals 

that: neither the entire nor any part of the 

sale consideration received by Soumitra Sen 

for the sale of the goods (i.e. a sum of 

Rs.33,22,800) were invested by Soumitra 

Sen (as Receiver) in Lynx India Limited; on 

the contrary the documentary evidence 

brought on record13 shows that a sum of 

Rs.25 lakhs was deposited with Lynx India 

Ltd. – not from out of either of the Receiver’s 
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two Accounts (the “ANZ Grindlays Bank 

Receiver’s Account or the Allahabad Bank 

Receiver’s Account), but from an altogether 

different (third) Account which had been got 

opened by Soumitra Sen in his own name 

(opened by him for the first time on 6th 

February, 1997)14 – also with the ANZ 

Grindlays Bank, Church Lane Branch, 

Calcutta, (viz. Account No. 01SLP0813400: 

for convenience and for ease of identification 

hereinafter referred to as the “400 Account”).  

It was only from this “400 Account” (and not 

from either of the Receiver’s two Accounts) 

that a sum Rs.25 lacs was deposited on 

27.02.1997 with Lynx India Ltd15; and this 

amount of Rs. 25 lacs was paid from out of 

separate funds (Rs.70 lacs) received by 

Soumitra Sen – not from out of sale proceeds 

of goods of which he had been appointed 
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Receiver by order dated 30th April 1984 – but 

received by him from a different source in an 

entirely different capacity and in, an entirely 

different proceeding: a proceeding in which 

he, Soumitra Sen, as Special Officer, had 

been entrusted by separate orders passed by 

the Calcutta High Court in a different 

proceeding with a specific sum of Rs.70 lakhs 

by the Official Liquidator of the High Court of 

Calcutta Fans (1995) Pvt. Ltd., (in 

Liquidation) “for distribution to workers”.16 

 

(j) During the investigation, by the Inquiry 

Committee CW-3, authorised representative 

of the Official Liquidator of the Calcutta High 

Court was summoned and produced an 

Application Form dated 27th February 1997 

signed by Soumitra Sen which gave the 

number of the cheque – cheque No.624079 – 
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drawn by Soumitra Sen on the 400 account 

of ANZ Grindlays Bank; the proceeds of this 

cheque no:624079 were utilized for making 

five separate applications of rupees five lakhs 

each in respect of which five separate fixed 

deposits (bearing Nos. 11349, 11350, 11351, 

11352 and 11353)17 were issued by Lynx 

India Ltd., in favour of “Soumitra Sen”: as 

stated above Cheque No.624079 for Rs.25 

lacs was drawn by Soumitra Sen on the 400 

Account of ANZ Grindlays Bank, not from 

either of the Receiver’s two Accounts: as is 

evident from the Bank statement of the 400 

Account produced by the CW-5 – Manager, 

Internal Service, Standard Chartered Bank 

(the successor of the ANZ Grindlays Bank). 

 

(k) Apart from the sum of Rs. 25 lacs shown as 

deposited with Lynx India Ltd. from out of the 
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400 Account (non-Receiver account) no 

further sum has been shown as deposited / 

invested with Lynx India Ltd. from out of 

either of the Receiver’s two Accounts.  The 

following Bank Statements of the Receiver’s 

two Accounts have been produced in 

evidence: viz (i) Re: Account No.9902, 

Allahabad Bank, Stephen House Branch, in 

the name of Soumitra Sen from its inception 

i.e. 24th March 1993 till 2009;18 there is no 

entry showing any payment to Lynx India 

Ltd., and (ii) Account No: 01SLP0632800 in 

ANZ Grindlays Bank, Church Lane Branch, 

from 28th February, 1995 till the time the 

account is shown as closed on 22nd March, 

2000;19 there is no entry throughout this 

period (from 28th February 1995 upto its 

closing) showing any payment to Lynx India 

Ltd.  As to the period prior to 28-2-1995, 
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there could have been no payment to Lynx 

India Ltd. from out of this Receiver’s Account 

No: 01SLP0632800 since it was the positive 

case of Soumitra Sen that it was only after 

30.4.1995, (when amounts were paid in by 

the purchaser of the goods sold by him as 

Receiver) that fixed Deposits with Lynx were 

created – this was so stated in Justice Sen’s 

letter dated 25.2.2008 addressed to the Chief 

Justice of India (put in as an annexure to 

Justice Soumitra Sen’s Written Statement of 

Defence).   

 

(l) There is thus abundant evidence brought on 

record of this investigation which establishes 

that the assertion in the Written Statement of 

Defence filed before the Inquiry Committee 

on 3rd May, 2010 that “the entire sale 
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consideration was invested in Fixed Deposits 

with Lynx India Ltd....” is not true.   

 

(m) Justice Soumitra Sen gave no evidence 

before the Inquiry Committee, nor made any 

statement, nor even personally attended any 

of the hearings to enable the Inquiry 

Committee to be assured from Justice 

Soumitra Sen himself:  as to how 

Rs.33,22,800 was actually invested and 

where and how this amount had been 

expended; apparent and obvious 

contradictions between the Bank Statements 

exhibited in the case and his (Soumitra Sen) 

previous assertions in his Written Statement 

of Defence – viz. that the entire sum of 

Rs.33,22,800 had been invested in Lynx India 

Ltd., which went into liquidation in the year 

1999-2000 - did call for an explanation: 
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these were facts in Justice Soumitra Sen’s 

personal and special knowledge – But by 

refusing to attend or personally participate in 

the proceedings before the Inquiry 

Committee, he Justice Soumitra Sen, denied 

himself the opportunity of giving an 

explanation (if he had any).  It is axiomatic, 

and an almost universal rule of evidence (see 

for instance Section 106 of the Indian 

Evidence Act 1872) that when any fact, is 

pre-eminently and exceptionally within the 

knowledge of any person the burden of 

proving that fact is upon him.20 

 

(n) Absent any convincing explanation to the 

contrary, it stands established from the 

documents brought on record in this 

investigation that the investment with Lynx 

India Ltd., was not from out of the funds of 
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Rs.33,22,800/- (being the sale consideration 

of the goods of which Soumitra Sen was 

appointed Receiver) but from out of a sum of 

Rs.70 lakhs entrusted to Soumitra Sen as 

Special Officer by the Official Liquidator of 

Calcutta Fans (1995) Pvt. Ltd., (in 

liquidation) – by orders of the Calcutta High 

Court dated 20.1.1997 and 30.01.199721 in 

an entirely different proceeding viz. in 

Calcutta Fans Workers Employees Union vs. 

Official Liquidator – “Appeal No:_____/1996 

in C.P.No: 226/1996” (in the Calcutta High 

Court). 

 

(o) It now remains to consider whether the 

further assertion in Justice Soumitra Sen’s 

Written Statement of Defence22 viz. that “at 

no point of time any monies were ever used 

for personal gains or were temporarily or 
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permanently misappropriated” is true or 

false.  The investigation into this assertion 

reveals not only that there have been 

transfers of large sums from the Receiver’s 

two accounts; first to the 400 Account (non-

Receiver Account) – without any authority or 

permission of the Court appointing Soumitra 

Sen as Receiver – and then disbursements 

therefrom of several lacs of rupees from out 

of the 400 account (again without any 

authority or permission of the Court 

appointing Soumitra Sen as Receiver) 

Particulars of this diversion are, briefly set 

out below___: 

(i) On 6th March, 1995 Soumitra Sen got 

issued a Term Deposit issued (in his own 

name from out of funds in the ANZ 

Grindlays Bank Receiver’s Account for a 

principal sum of Rs.8,73,968/-,  and on 
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4th December, 1995 out of the same 

ANZ Grindlays Bank Receiver’s account 

Soumitra Sen got issued (again in his 

own name), a second Term Deposit for a 

principal sum of Rs.9,80,000/-.  The 

term-deposit sheets for each of these 

two Term Deposit Receipts (brought on 

record in these proceedings) show that 

each of the said two amounts of 

Rs.8,73,968 and Rs.9,80,000 had, by 

May 1997, stood increased (as a result 

of accumulated interest) to (i) 

Rs.10,91,011.49p23 (i.e. Rs. 8,73,968 

plus interest) and (ii) Rs.11,32,999.92.24 

(i.e. Rs.9,80,000 plus interest): 

aggregating in all to Rs.22,24,011.41. 

 

(ii) The documents brought on record, 

through witnesses from the Banks, also 
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reveal that by a handwritten letter 

bearing date 22.05.1997,25 on the 

printed letter head of “Soumitra Sen”, 

and signed by him (addressed to the 

Manager, ANZ Grindlays Bank) a request 

was made to encash the “approximate 

sum of Rs.22 lakhs” and to deposit the 

same “in my other account”, “as I need 

this money urgently as lot of payments 

will have to be disbursed very soon”.  

The said documents brought on record 

also show that by another letter also 

dated 22.05.199726 addressed to the 

ANZ Grindlays Bank – (and also signed 

by Soumitra Sen) - the Manager was 

requested to debit the ANZ Grindlays 

Bank Receiver Account and to transfer 

“a sum of 22,93,000 to my ANZ Saving 

400 Account27 (which was a non-
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receiver account).  Since the total 

available balance in the ANZ Grindlays 

Bank Receiver’s Account was only 

Rs.22,84,000/- (the figure noted at the 

foot of the letter dated 22-05-1997 

addressed by Soumitra Sen to the Bank 

Manager) the Bank debited the account 

with a sum of only Rs.22,83,000 and 

credited Rs.22,83,000 to the “400 

Account” which was the non-Receiver’s 

account in the name of Soumitra Sen. 

 

(iii) Witness CW5 being Manager Internal 

Services Standard Chartered Bank, 

Kolkata (successor to ANZ Grindlays’s 

Bank) produced the transfer entries so 

made, which had been requested in 

Justice Soumitra Sen’s two letters dated 

22nd May 1997 (exhibited in this 
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proceedings)28.  In Cross-Examination of 

CW-5 Counsel for Justice Soumitra Sen 

did not suggest to the witness that the 

two letters were not written or signed by 

Soumitra Sen nor did Counsel dispute in 

cross-examination the authenticity of 

either of these letters nor the transfer 

entries in the bank accounts nor the 

vouchers / transfer instructions.29 

 

(iv) The stated need for “this money 

(Rs.22,83,000) urgently as lot of 

payments will have to be disbursed very 

soon” (so stated in Soumitra Sen’s 

handwritten letter of 22nd May, 199730 to 

the Bank Manager) itself shows that part 

of the sale-proceeds of goods 

(Rs.33,22,800) was utilised for purposes 

other than those contemplated in the 
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orders appointing Soumitra Sen as 

Receiver – If money was urgently 

required for payment to workers in 

connection with a different case: that of 

Calcutta Fans (1995) Pvt. Ltd. (in 

Liquidation) (as the letter dated 

22/5/1997 headed “Re: 01SLP/063/800” 

suggests), and funds from the 

Receiver’s account were got transferred 

for that purpose, then this itself showed 

a misapplication of funds held by 

Soumitra Sen as Receiver of the sale 

proceeds of the goods in Suit No. 8 of 

1983.  He (Soumitra Sen) was not 

authorised, nor did he even seek 

permission of the Court, to utilise 

monies held in either of the Receiver’s 

two Accounts for purposes of paying 

workers of Calcutta Fan Ltd. Soumitra 
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Sen had been appointed by a separate 

order31 of the Calcutta Court in a distinct 

and separate proceeding as “Special 

Officer” and as such Special Officer he 

had been specifically entrusted with a 

separate sum of Rs.70 lacs for the 

specific purpose (of paying workers). 

 

(v) But this is not all.  After the transfer of a 

sum Rs.22,83,800/- from out of the ANZ 

Grindlays Bank Receiver’s account 

(which admittedly represented part of 

the sale proceeds (Rs.33,22,000) of the 

goods (and interest there on) being the 

subject matter of Suit 8 No: 1983) - into 

the 400 Account (non-Receiver Account 

in the name of Soumitra Sen), there are 

large disbursements (from out of the 

400 account) from 22nd May 1997 to 
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01.07.1997: effected by issuing and 

getting encashed in all 45 cheques,32 

each of them signed by Soumitra Sen 

(each of the cheques are exhibited in 

evidence): 1833 of such cheques are 

shown to be bearer cheques aggregating 

to Rs.9.57 lakhs (app.) – i.e. cheques 

bearing the legend “Pay to ____ or 

Bearer”.  In his signed – but unsworn - 

Written Statement of Defence Soumitra 

Sen’s explanation (in paragraph 47) is 

that these disbursements were towards 

payment of worker’s dues ....pursuant to 

a Division Bench order dated 20-01-

1997.”   But this particular Division 

Bench Order (of 20.01.1997)34 was 

passed not in Suit No. 8 of 1983 or in 

any interlocutory application in that Suit, 

but in a entirely different proceeding viz. 
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in CP No. 226/1996 Calcutta Fan 

Worker’s Employees Union and Others 

Vs. Official Liquidator and Others, which 

had no connection whatever with Suit 8 

of 1983; worker’s dues were to be paid 

from out of the Rs.70 lacs got credited 

by the Official Liquidator (from separate 

funds in his hands) in the non-Receiver’s 

account – the 400 account – for that 

specific purpose.   

 

Besides, in the course of this 

investigation, there was no list of 

“workers” produced (by or on behalf of 

Justice Soumitra Sen) to whom cheques 

(Exhibits C-219 to 233, Exhibit C-258 to 

Exhibit C-262) could be said to have 

been issued, so as to establish even 

prima facie (by comparison with the 
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names on the cheques brought on 

record and exhibited) that the names 

tallied with the names of “identified 

workmen”. 

 

(vi) All of which clearly shows a diversion 

from out of the ANZ Grindlays Bank 

Receiver’s Account of a sum as large as 

Rs.22,83,000 - first on 22nd May, 1997 

to the “400 Account (the non-Receiver’s 

Account (opened by Soumitra Sen in his 

own name), and then by disbursements 

made from, out of this sum of 

Rs.22,83,000 deposited in the non-

Receiver’s Account (the 400 Account) to 

various persons and parties, which 

include an aggregate sum of Rs.9.57 

lakhs (app.) representing the proceeds 

of 1835 bearer cheques (in different 
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names) all signed by Soumitra Sen and 

showing on the face of each such 

cheque a Bank Stamp – with the 

endorsement of “Date” “Cash paid” and 

address of the Branch of the bank from 

which “cash” was paid.  

 

(vii) In the Allahabad Bank Receivers Account 

also between 24.3.1993 and 29.3.1994 

a sum of Rs.4,68,000 of Receiver’s 

funds are shown to be withdrawn and 

disbursed, withdrawals were through 

cheques signed by Soumitra Sen: so 

that on 29.3.1994 only Rs.3215 

remained in this account.  Five cheques 

(4 bearer cheques and one A/c Payee 

cheque)36 aggregating to Rs.1,39,514 

which are exhibited and shown as 

signed by Soumitra Sen: are in the 
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name of third parties from out of 

Receivers Funds: [unexplained by (or on 

behalf of) Soumitra Sen)].  Similarly in 

the ANZ Grindlays Bank Receivers 

Account the statement of account as 

from 28.2.1995 shows a sum of only 

Rs.8,83,963.05p. (on 28.2.1995) 

although by that date an aggregate sum 

as large as Rs.19,89,000, out of sale 

consideration of the goods of which Sen 

was appointed Receiver, had been 

already deposited in this account.  This 

difference too has not been explained or 

accounted for.  Even after 28.2.1995 till 

5th May 1995 sums aggregating to 

Rs.8,65,000 were deposited.  Later on, 

eleven self-withdrawal-cheques (i.e. 

withdrawals by Soumitra Sen) and two 

payments (by cheque) to “S.C. Sarkar & 
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Sons” and three payments towards 

some credit card dues were made.37  

There is no explanation about any of 

these entries.  Ultimately in the 

Allahabad Bank Receiver’s Account – the 

balance as on 31st May, 2008 is shown 

as “nil”;38 and in the ANZ Grindlays 

Bank Receiver’s Account, the ultimate 

balance as on 22nd March 2000 is also 

shown as “Nil”39: the account being 

shown as closed. 

 

(p) In the assessment of the Inquiry Committee 

the positive case made by Justice Soumitra 

Sen in his Written Statement of Defence as to 

how the sale proceeds of the goods of which 

he was appointed receiver were 

appropriated/invested is proven to be untrue 

– The assertion in the Written Statement of 
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Defence that “at no point of time any monies 

were ever used for personal gains or were 

temporarily or permanently misappropriated” 

is shown to be false.   

 

(q) Even if the signed Written Statement of 

Defence – not being on oath – be 

disregarded, especially since Justice Soumitra 

Sen himself did not appear personally before 

the Inquiry Committee to affirm its contents 

as true, even then, it is apparent from the 

aforesaid evidence brought on record that 

there has been a large scale diversion / 

conversion of the funds (sale-proceeds of 

Rs.33,22,800) in the hands of the Receiver in 

breach of and in violation of the orders of the 

Court appointing Soumitra Sen as Receiver – 

a diversion / conversion of funds for purposes 
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which were totally unauthorised and remain 

unexplained.  

  

(2) Conduct of Justice Soumitra Sen in 
relation to the events recited above after 
December 3, 2003. 

 
  

All that is stated above took place during the 

period when Soumitra Sen Receiver was an 

Advocate.    The assessment of the Inquiry 

Committee is that as Advocate – and as 

officer of the High Court of Calcutta – 

Soumitra Sen’s conduct (his various acts and 

omissions prior to December 3, 2003) was 

wrongful and not expected of an Advocate: 

an officer of the High Court.  But his conduct 

– in relation to matters concerning the 

moneys received during his Receivership – 

after he was appointed a Judge was 

deplorable: in no way befitting a High Court 



83 
 

Judge.  It was an attempt also to cover-up 

not only his infractions of orders of the 

Calcutta High Court but also, by the making 

of false statements, it revealed an attempt 

also to cover up the large-scale defalcations 

of Receiver’s funds – details of which are set 

out below: 

 

(a) After he was appointed a Judge on 3rd 

December 2003 no application was 

made by him for his discharge as 

Receiver, nor has he been at any time, 

discharged of his duties as Receiver.  By 

order dated 3rd August 200440 (in 

Application No: GA875/2003)41; - an 

application filed by the plaintiff (Steel 

Authority of India) in Suit No:8 of 1983 

- the Calcutta High Court had appointed 

another advocate (Mr.Soumen Bose) as 
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Receiver, not of the sale proceeds of 

goods that had been sold by the 

erstwhile Receiver; but as Receiver for 

sale of a small portion of the remaining 

goods unsold (i.e. 4.311 metric tonnes); 

which had not been thus far sold by the 

“erstwhile Receiver” (i.e. by Soumitra 

Sen).42   

 

(b) After his elevation as a Judge (in 

December 2003) Justice Soumitra Sen 

did not seek any permission from the 

Court, which appointed him Receiver– 

even expost facto – to ratify or approve 

of his dealings with the sale-proceeds 

under his Receivership, nor did he file 

any application informing the Court as to 

what had happened to those funds.  
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(c) It is the admitted position on record that 

no accounts whatever have been filed in 

the Calcutta High Court as directed by 

the Order dated 30th April, 198443 

appointing Soumitra Sen as receiver 

(also required by Ch.XXI of the Calcutta 

High Court Original Side Rules).  As a 

matter of fact in one of the orders 

passed by the Single Judge of the 

Calcutta High Court dealing with Suit 

No. 8 of 1983 it appears that the 

Presiding Judge made specific inquiries 

with the Registry of the Calcutta High 

Court as to the filing/non-filing of 

Receiver’s accounts by Soumitra Sen, 

and that Inquiry resulted in a Report 

dated 20.7.200544 filed by the Accounts 

Department of the Calcutta High Court 

(so recorded in Court Order dated 21st 
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July 2005)45 that “no accounts has been 

filed by the erstwhile Receiver in the 

aforesaid suit though collections have 

been made…..” 

 

(d) As to the sale proceeds of Rs.33,22,800 

that had already been paid over to the 

erstwhile Receiver Mr. Soumitra Sen, 

the events that took place after 

Soumitra Sen, was appointed a Judge of 

the Calcutta High Court, show a 

complete lack of consciousness by the 

Judge of his position and responsibility 

as a Judge of the Calcutta High Court.  

The conduct of the Judge was at first to 

avoid saying anything to the Court that 

had previously appointed him as 

Receiver, and to avoid and evade all 

attempts by the Court to obtain 
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information from him; and then, when 

that was no longer possible, to make a 

positive misstatement to the Court – 

and that too on sworn affidavit (of his 

mother, on his behalf, as constituted 

attorney) on the basis of which, treating 

it as true, a Division Bench of the High 

Court of Calcutta passed judgment 

dated 25-09-200746 in favour of 

Soumitra Sen.  All these somewhat 

sordid events are all brought on record 

of the present  proceedings and are, 

briefly set out below: 

 

(i) That before Soumitra Sen became 

a Judge, a letter dated 7-3-200247 

was addressed by plaintiff’s 

Advocate (advocate for the Steel 

Authority of India in Suit No: 8 of 
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1983) calling upon Soumitra Sen to 

furnish the Accounts in respect of 

sale proceeds of the goods sold by 

him as Receiver.  (In his Written 

Statement of Defence filed on 3-5-

2010 Justice Sen states that he did 

not personally receive this letter).  

On the strength of there being no 

response, to this letter of 7.3.2002, 

the plaintiff (Steel Authority of 

India in Suit 8 of 1983) moved the 

Court by filing an application GA 

875/0348 on 27-02-2003 for an 

order inter alia for rendition of 

accounts and deposit of the sale 

proceeds in Court. 

 

(ii) After being served with specific 

Orders dated 7-3-200549 and 3-5-
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200550 passed in G.A. 875/2003 (in 

Suit 8 of 1983) after Sen had 

became a Judge on December 3, 

2003 – he was requested by the 

Court “to swear an affidavit either 

by himself or through any 

authorized agent as he may think 

fit and to state what steps he had 

taken and how much amount he 

had received on account of sale in 

terms of the Order of this Court”; 

he was also required to state on 

affidavit “in which Bank or Branch 

the sales proceeds has been 

deposited” and required to “annex 

the copy of the receipts of deposits 

or send in a sealed cover all 

documents and passbook, if any, to 

the Registrar, Original Side 
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Calcutta High Court who in his 

turn, shall produce the same before 

this Court on the next date of 

hearing” – despite this specific and 

detailed order: Justice Soumitra 

Sen simply ignored it – he did not 

comply. No affidavit was filed by 

Justice Sen in GA875/2003 nor did 

he make any statement, nor did he 

choose to appear before the Court 

at the hearing of application No. GA 

875/2003 – either through Counsel 

or by any other representative: nor 

was it then his contention (as it is 

now) that his appointment as a 

Judge in December 2003 was itself 

an affirmation of good conduct as 

Receiver prior to December 3, 

2003: since the appointment must 
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have been made after full 

knowledge by all the authorities 

concerned about his dealings as 

Receiver.  Such an implausible 

argument now made in the present 

proceedings is an argument that 

requires only to be stated in order 

to be rejected. 

 

(iii) By the Order dated 17/5/0551 a 

Judge of the Calcutta High Court 

after being satisfied that the copy 

of the application No. GA875 of 

2003 had been duly served on 

Justice Soumitra Sen, put on 

record (of GA875/2003) the 

affidavit52 of the purchaser of the 

goods, (of which Soumitra Sen had 

been appointed receiver) in respect 
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of particulars of payment for the 

price of goods sold and delivered, 

and recorded that a sum of 

Rs.33,22,800/- had been paid to 

the Receiver on various dates 

commencing from 25th February 

1993 upto 30th April 1995; the 

same order stated that a copy of 

the affidavit of the purchaser 

should be supplied to the erstwhile 

Receiver and “it would be open to 

the Receiver to file an affidavit if so 

advised either by himself or 

authorised agent dealing with 

statements and averments made 

by the petitioner (the plaintiff Steel 

Authority of India) as well as the 

purchaser”.  In response, no such 

affidavit was filed.  Since the order 
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of 17th May, 2005 was shown to 

have been served53 on Justice 

Soumitra Sen; as the Single Judge 

noted: “inspite of service none 

appeared to say anything about 

this matter.”  The Single Judge 

then proceeded to record that: 

“this Court has no option but to 

make an inquiry as to what 

happened to payments said to have 

been received by the erstwhile 

Receiver.” 

 

(iv) The proceedings in GA 875 of 2003 

then dragged on till 10.4.2006 (the 

relevant orders have been brought 

on record).  Justice Soumitra Sen 

did not comply with any of the 

orders dated 7.3.200554, 
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3.5.200555, and 17.5.200556 

(passed in GA 875/2003) by filing 

an affidavit nor by making any 

statement to the court; nor did he 

even appear through Counsel or 

otherwise, (in GA 875/2003) on 

any of the following dates of 

hearings viz. 30th June, 200557, 21st 

July, 200558, 26th July, 200559, 7th 

September, 200560, 4th October, 

200561, 12th December, 200562, 9th 

January 200663, 1st February 

200664, 15th February, 200665 and 

1st March, 200666 – All this 

ultimately led the Single Judge of 

the Calcutta High Court (who was 

in seisin of GA 875 of 2003)  to 

direct (by Order dated 10-04-

200667) Justice Soumitra Sen to 
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pay up Rs.52,46,454 being the sum 

of money assessed as the amount 

which ought to have been in his 

hands as Receiver: 

(viz.Rs.33,22,800, plus 5% interest 

thereon upto 1.4.2003, and 9 

percent interest on the principal 

sum from 2.4.2003 till 1.4.2006 - 

after adjusting an amount of Rs.5 

lakhs already paid by Soumitra Sen 

to plaintiffs Advocate, and after 

deducting Receiver’s 

remuneration).  Without any 

protest on the part of Justice 

Soumitra Sen, this order was 

complied with – not questioned or 

challenged by him in appeal     or 

in any other proceeding. Without 

demur, Justice Soumitra Sen in 
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compliance with the Order dated 

10-04-2006 made a part payment 

of Rs.40 lakhs on 27.6.2006 and 

15.9.2006 (from what source it is 

not revealed) and then sought 

more time for depositing the 

balance by moving application GA 

2968/0668. 

 

(v) The Application, GA2968/2006, 

dated 14.9.2006 was the first 

application made on his behalf as 

Receiver after Soumitra Sen 

became a Judge in December 

2003; it was moved not in his own 

name but in the name of his 

mother as his constituted attorney.  

Its significance for the present 

purpose lies in the fact that no 
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mention whatever was made in this 

application as to how the money 

received by the Receiver (Soumitra 

Sen) had been dealt with or 

invested.  This application merely 

sought time for paying the balance 

of over Rs.12 lakhs – in this 

application it was submitted “that 

in the event this Hon’ble Court 

permits the said Receiver to 

deposit the remaining balance 

amount within 2 weeks after the 

long vacation of this Hon’ble Court 

it will be helpful for the erstwhile 

Receiver.”  In the application no 

grievance was made about the 

adverse comments of the Single 

Judge about Justice Soumitra Sen’s 

conduct in his Order dated 
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10.4.2006.  The Single Judge who 

heard GA2968/2006 granted 

Justice Soumitra Sen the time he 

had requested; the balance 

payment was then made by Justice 

Soumitra Sen on 21.11.2006 – 

again without protest, and not even 

“without prejudice”: no explanation 

being offered as to from what 

source this further large sum was 

paid.  The order of 10.4.2006 was 

accepted and acted upon. 

 

(vi) After he had fully complied with the 

Order dated 10-04-200669 directing 

payment of the entire adjudged 

sum of Rs.52,46,454.00, and after 

having taken advantage of the 

further order of the Single Judge 



99 
 

extending time for payment as 

requested by Sen, on 15th 

December 2006, it was for the first 

time that Justice Soumitra Sen got 

filed through his constituted 

attorney (his    mother) another 

interlocutory application GA 3763 

of 200670 in Suit No. 8 of 1983 – 

for expunging of adverse 

comments and prejudicial remarks 

made by the Single Judge of 

Calcutta High Court in his previous 

Order dated 10-04-2006 – as 

stated above this was after having 

accepted and acted on the order 

dated 10.4.2006 by paying back 

the entire sum of Rs.52,46,454.00 

as directed by the Judge.  Even in 

this application Justice Soumitra 
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Sen did not question the Single 

Judge’s order dated 10.4.200671 

directing him to pay 

Rs.52,46,454/-, nor did he dispute 

his personal liability to repay the 

amounts received by him as 

Receiver nor did he question the 

assessment of the quantum (fixed 

by the High Court) that had to be 

repaid.  However a significant 

feature of this Application GA No. 

3763/0672 dated 15.12.2006 was 

that it was supported by an 

affidavit dated 13-12-200673 of the 

mother, of Justice Soumitra Sen, in 

which affidavit in paragraph 6 it 

was stated (on behalf of Justice 

Sen) for the first time that the sale 

proceeds (Rs.33,22,800) received 
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by him “were deposited in the Bank 

Accounts but were subsequently 

invested in a public limited 

Company, viz. Lynx India Ltd. (now 

in liquidation) in order to earn 

more interest”. (sic) GA 3763/2006 

was finally disposed off on 31-07-

200774 by the Single Judge of 

Calcutta High Court by recording 

due compliance of his previous 

Order passed on 10-04-200675 viz. 

of that payment of Rs.52,46,454/- 

made by the erstwhile Receiver.  

However the Single Judge declined 

to expunge any remarks / 

observations contained in his 

previous Order passed on 10-04-

2006.  It is this Order dated 31-07-

2007 (refusing to expunge adverse 



102 
 

remarks in the order dated 

10.4.2006) that was challenged by 

Justice Soumitra Sen - again 

through his mother as constituted 

Attorney - by filing Memorandum of 

Appeal APOT 462/07 (later 

numbered as APO 415/07).76   In 

Ground XIII of the Memorandum of 

Appeal dated 29.8.2007 filed on 

behalf of Justice Soumitra Sen 

(through his mother as constituted 

attorney):- against the judgment 

(dated 31.7.2007) of the Single 

Judge - it was stated as follows:  

 “XIII.  FOR THAT  the 
Learned Judge failed to 
appreciate that all the 
investments made by the 
erstwhile Receiver in the 
company were by way of 
cheques drawn on ANZ 
Grindlays Bank, Account No. 
01SLP0156800 maintained in 
the personal name of the 
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erstwhile Receiver.   This 
would be borne out from the 
documents disclosed by the 
Official Liquidator as also from 
the documents exhibited by 
the Standard Chartered Bank.  
This has also been stated in 
the notes submitted on behalf 
of the petitioner.”(Emphasis 
supplied)*.  

 
 

(vii) The Division Bench of the Calcutta 

High Court in its judgment dated 

25.9.200777 allowed the appeal and 

directed the expunging of all 

                               
* “When the Account Opening form of ANZ Grindlays Bank Church 
Lane Branch, Account No: 01SLP0156800 was got produced in 
examination in chief through witness CW-5, Manager (Internal Services 
Standard Chartered Bank, formerly ANZ Grindlays Bank), in cross-
examination Counsel for the Justice Soumitra Sen (Respondent) put it 
to him (CW-5) that the account opening form of 0SLP0156800 was not 
the account of the respondent (Justice Soumitra Sen), and elicited 
from him the answer “Probably not”.  CW-5 said, in further cross-
examination, that the “signature and the address mentioned is not 
matching with that of the respondent.” (Soumitra Sen); the Account 
number mentioned in Ground XIII was thus admittedly not the account 
of Soumitra Sen who had been appointed Receiver of the goods but it 
was an account of a person with the same name “Soumitra Sen” who 
was Sales Promoter of Food Specialities Ltd. (See Exhibits C-304, C-
303, & C-301)”!  The Account number of ANZ Grindlays Bank Church 
Lane Branch opened in the name of the Respondent “Soumitra Sen” 
was No:01SLP0632800; a different number from Account No: 
01SLP0156800 of an entirely different person also having the same 
name: “Soumitra Sen”.  By characterising this Account No: 
01SLP0156800 as “an account in the personal name of the erstwhile 
Receiver” which it was not, the statement in Ground XIII was obviously 
false and misleading: even if the number of the account had been 
given as 01SLP0632800, the statements made in Ground XIII would 
still have been incorrect and misleading. 
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comments and observations made 

in the Order dated 10-04-2006 of 

which the expungment was sought, 

and held that the Single Judge had 

acted without jurisdiction in making 

such comments. The Division 

Bench78 - after referring to the 

explanation given on behalf of 

Justice Soumitra Sen (in the 

affidavit dated 13.12.2006), and 

obviously conscious of the further 

statements made in Ground XIII of 

the Memorandum of Appeal 

(quoted above) went on to say:  

(i) “There was no evidence 
of any kind to show that the 
said erstwhile Receiver had 
done anything benefiting 
himself.  On the contrary, the 
records showed, the money 
had been deposited with a 
finance company by the 
erstwhile Receiver, but as the 
company was wound up the 
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money could not be 
recovered....” and that “there 
was no misappropriation of 
any kind by the said erstwhile 
Receiver.”  

   
 

The Division Bench then concluded:  
 
 

“The findings of the learned Single 
Judge are based without any 
material of any kind.  It is not 
understood how a finding of breach 
of trust, criminal or otherwise, 
could be made not it is also 
understood how any comment 
could be made that there was any 
misappropriation.  The Order of 
learned Single Judge is entirely 
without jurisdiction and not 
supported by the facts on record”. 

 

V. Events subsequent to the judgment 
(order dated 25.9.2007 of the Division 
Bench of the Calcutta High Court in APOT 
462 of 2007 (also APO415 of 2007)  

 

Despite the exoneration  by the Division 

Bench of the Calcutta High Court of Justice 

Soumitra Sen his conduct tantamount to 

“misappropriation” of funds of which he had 
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taken charge of as Receiver, 58 members of 

the Rajya Sabha (as already mentioned) gave 

Notice of a Motion in the Rajya Sabha – 

initiating the process for removal of Justice 

Soumitra Sen as Judge of the Calcutta High 

Court.  The Motion having been admitted on 

27.2.2009 by the Hon’ble Chairman, the 

present (re-constituted) Inquiry Committee 

was entrusted with the task of investigating 

and making its Report on definite charges 

arising out of the misconduct of Justice 

Soumitra Sen set out in the Motion.   During 

this investigation Counsel for the Justice Sen 

relied, very strongly, on the judgment dated 

25.9.200779 of the Division Bench of the 

Calcutta High Court to contend that the entire 

proceedings under the 1968 Act were without 

jurisdiction, and that no proceedings could be 

taken against Justice Soumitra Sen as long as 
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this Division Bench judgment had not been 

recalled or set aside; that its findings were 

binding on this Inquiry Committee.  This, 

along with some other contentions raised, 

must now be dealt with.  

 

VI. Remaining contentions and submissions 
made on behalf of Justice Soumitra Sen. 

 

It was inter alia contended on behalf of 

Justice Soumitra Sen as follows:   

(1) A Receiver appointed by a High Court is 

answerable to the Court which appoints 

him and no one else and therefore the 

Inquiry Committee could not inquire into 

the conduct of the Receiver.  

 

(2) No action against the Receiver 

appointed by a High Court could be 
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instituted or taken without leave of that 

Court which appointed him the Receiver.  

 

(3) That the Calcutta High Court, subject 

only to the Appellate jurisdiction of the 

Supreme Court, is the sole and exclusive 

authority to prepare, maintain and 

preserve its own record, an inquiry into 

the records of the High Court (which 

would include its judgments) was 

impermissible by anybody or any 

authority whatever other than the High 

Court itself (or the Supreme Court of 

India).  

 

(4) Non filing of accounts by a Receiver was 

a matter to be investigated into and 

adjudged by the Court that appointed 

the Receiver and no conclusions could 
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be drawn that were adverse to Justice 

Soumitra Sen on the basis of his not 

having submitted any accounts – as 

directed in the order appointing him as a 

Receiver dated 30th April, 1984.  

 

(5) That at the time of “elevation” of 

Soumitra Sen as Judge of the Calcutta 

High Court his appointment as receiver 

was known to the Calcutta High Court 

Judges and therefore it is reasonable to 

presume that the Judges of the 

Supreme Court were also aware of the 

same and that the Government and the 

President of India were also aware of 

this fact: therefore his appointment by 

the President of India as Judge could not 

be set at naught “unless the charges 
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against him are proved beyond 

reasonable doubt.” 

 

In the opinion of the Committee none of these 

contentions merit serious consideration for the 

following reasons:   

 

(A) As regards the first three contentions – RE: 

(1), (2) and (3) mentioned above:-  

(i) As already mentioned, the proceedings 

before this Inquiry Committee are taken 

pursuant to the provisions of the Judges 

Inquiry Act, 1968 and the Notification 

issued thereunder.  The Motion of 58 

Members of the Rajya Sabha admitted 

by the Hon’ble Chairman records as 

under:  

“Motion received under article 
217 read with article 124(4) of 
the Constitution 
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The Chairman has, under Section 3 
of the Judges (Inquiry) Act, 1968, 
admitted the following Motion 
received from Shri Sitaram Yechury 
and other Members (total fifty-
seven) the notice of which was 
given under article 217 read with 
article 124(4) of the Constitution of 
India:- 

 
“This House resolves that an 
address be presented to the 
President for removal from 
office of Justice Soumitra Sen 
of the Calcutta High Court on 
the following two grounds of 
misconduct:- 
(i) Misappropriation of large 
sums of money, which he 
received in his capacity as 
receiver appointed by the High 
Court of Calcutta; and 
(ii) Misrepresented facts with 
regard to the misappropriation 
of money before the High 
Court of Calcutta.” 

 
The Motion shall be kept pending 
till further action prescribed in the 
Judges (Inquiry) Act, 1968 and the 
rules made thereunder is taken. 

 

(ii) The Proceedings before the Rajya Sabha 

(even assuming that they could have 

been challenged elsewhere) have not 



112 
 

been so challenged by or on behalf of 

Justice Soumitra Sen – either before any 

appropriate Court or before any other 

authority.  This Inquiry Committee 

appointed by Notification dated 16-12-

2009 must proceed on the basis that the 

Motion (which has been kept pending) is 

valid.  Contentions (1), (2) and (3) 

above are in the teeth of the Motion 

admitted in the Rajya Sabha, and any 

contention which in effect questions the 

very admission of the Motion by the 

Chairman of the Rajya Sabha is beyond 

consideration of the Inquiry Committee.  

When Parliament speaks by legislation 

or by Resolution or by Motion, no one 

has the authority to question it – 

certainly not a Committee constituted in 

pursuance of that Motion. 
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(iii) Where a party files a suit against a 

receiver in his capacity as a receiver he 

cannot do so without leave of the court 

that appointed the receiver; but it 

cannot be lawfully contended that a 

Resolution or Motion in Parliament, or in 

one of its Houses, requires leave of any 

Court: it is the sole and exclusive right 

and privilege of Parliament to institute 

or not institute proceedings for the 

removal of a High Court Judge and it is 

the sole and exclusive right and privilege 

of the Presiding Officer of either House 

of Parliament to admit a Motion with 

respect to “misconduct” alleged against 

a Judge whether in respect of his duties 

as a receiver or otherwise.  
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(iv) The fact that the Calcutta High Court is 

a “Court of Record” cannot be gainsaid, 

but the investigation before the Inquiry 

Committee is not into the “records of 

the High Court” as was sought to be 

argued.  The judgment dated 25-09-

200780 of the Division Bench of the 

Calcutta High Court which has been 

relied upon by Justice Soumitra Sen is 

not a judgment in rem but a judgment 

inter-parties: it exonerates the Judge 

from all adverse remarks and criticism 

made by the Single Judge in his 

judgment dated 10-04-200681; the 

finding in the judgment of the Division 

Bench of the Calcutta High Court that 

there has been no “misappropriation” by 

Justice Sen is a finding that may be 

binding on the parties in Suit No. 8 of 
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1983; but no more.  It cannot and does 

not exonerate the Judge from being 

proceeded with in Parliament under 

proviso (b) of Article 217 (1) read with 

Article 124(4). The observations in the 

judgment dated 25th September 2007 of 

the Division Bench of the Calcutta High 

Court to the effect that there was no 

misappropriation of receiver funds by 

Justice Soumitra Sen was, after 

considering the un-contested affidavit 

filed on his behalf by his mother (set out 

above) which categorically asserted that 

the entire sum received by him from the 

sale of goods (Rs.33,22,800/-) was 

invested in Lynx India Ltd., and that 

that company had gone into liquidation 

a couple of years later: this statement 

(alongwith the further misleading and 
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false statements in Ground XIII of the 

Memorandum of Appeal quoted above: 

were material misrepresentations made 

by and on behalf of Justice Soumitra 

Sen before the Division Bench of the 

High Court of Calcutta.  The finding by 

the Division Bench in its judgment dated 

25-07-2007 that Justice Soumitra Sen 

was not guilty of any misappropriation 

was made on a totally erroneous 

premise induced by false 

representations made on behalf of 

Justice Soumitra Sen.   

 
(v) The records of the Calcutta High Court in 

the form of the judgment of the Division 

Bench remain intact, they are not in any 

way affected by the Motion before the 

Rajya Sabha nor by the Report of this 

Inquiry Committee.  The foundation of 
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the charge against Justice Soumitra Sen 

is one of conduct amounting to 

“misbehaviour”, which was not the 

subject matter of consideration before 

the Division Bench of the High Court of 

Calcutta.   

 
 

(B) Re: (4) – The submission in contention (4) 

set out above is untenable.  That Soumitra 

Sen as receiver did not submit any accounts 

whether when he was an advocate or after he 

became a Judge, and thus violated the order 

appointing him as receiver, is a clear instance 

of “misconduct” tantamount to 

“misbehaviour” especially since Justice 

Soumitra Sen used his position as a Judge of 

the High Court by filing an affidavit of his 

mother (as his own constituted attorney) 

making the (mis)statement that he had 
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invested the entire sum of Rs.33,22,800/- 

with Lynx India Ltd.,) which is proven to be a 

false statement.  This affidavit was made in 

proceedings for expunging adverse remarks 

made by the Single Judge in his previous 

judgment dated 10.4.2006; this affidavit was 

relied upon by Justice Sen inter alia before 

the Division Bench of High Court and it was 

by relying on this affidavit – affirmed again in 

ground XIII in the Memorandum of Appeal 

(quoted above) – that the entire amount of 

Rs.33,22,800 had been invested in Lynx India 

Ltd. Which had thereafter gone into 

liquidation – that the Division Bench (on a 

misrepresentation by Justice Sen – obviously 

not known at the time by the Division Bench 

to be a misrepresentation) concluded that 

there was in fact no misappropriation of any 

of the Receiver’s funds by Soumitra Sen.  
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(C) Re: (5) Contention No.5 above is untenable.  

A Resolution for the removal of a Judge under 

proviso (b) to Article 217 (1), read with 

Article 124 (4), has nothing whatever to do 

with his appointment as a Judge; it is 

because he had already been appointed as 

Judge that these Articles would come into 

play if the ground for his removal (viz. 

“proved misbehaviour”) so warrant.  

 

VII. Acknowledgements: 

 
Before recording findings on the charges, it 

remains to acknowledge, not as a matter of 

form – but in earnest and with sincerity – the 

role of the advocates appearing on both sides 

of the case.  Their role and conduct was 

exemplary: the Inquiry Committee is 

indebted to Senior Advocate Mr.Siddharth 
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Luthra and the Advocates assisting him, the 

Committee is also indebted to Senior 

Advocate Mr.Shekhar Naphade, and the 

Advocates assisting him – for the hard work 

that they have put into the case.  Each of 

them have fully co-operated with the 

Committee in the course of the entire 

proceedings: during evidence and at the time 

of arguments.  Mr. A. Sinha, Secretary 

appointed to the Inquiry Committee has 

rendered yeoman service in ensuring timely 

attendance of witnesses from Kolkata and 

production of records, preparing the bundles 

of Exhibits, and in most efficiently performing 

the other manifold duties of his office.  The 

Inquiry Committee also wishes to 

acknowledge its grateful thanks to the entire 

Staff who have worked tirelessly throughout 

these proceedings whom the Committee 
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desires to mention by name: viz. Shri Pramod 

K. Goel, Executive Officer; Shri Jayanta 

Kumar Ruje, Assistant; as well as other 

members of the Staff viz. Shri Manoranjan 

Gouda, P.A.; Kumari Jugnu Khan, Mohammad 

Ajmal Khan, Shri Sajjan Lal, Shri Prabhati 

Lal, and Shri Surendra Kumar. 

 
VIII.FINDINGS OF THE INQUIRY COMMITTEE 
 
 
CHARGE I FINDINGS  

 

MISAPPROPRIATION (i.e. 

misappropriation of large 

sums of money, which he 

received in his capacity as 

receiver appointed by the 

high court of calcutta) 

 

Duly proved – as 

set out in Part IV 

of the Report. 

CHARGE-II FINDINGS 

MAKING FALSE 

STATEMENTS – 

Misrepresented facts with 

regard to the 

misappropriation of money 

before the High Court of 

Calcutta 

Duly proved – as 

set out in Part IV 

of this Report.  
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In view of the findings on Charge I and Charge II 

above, the Inquiry Committee is of the opinion 

that Justice Soumitra Sen of the Calcutta High 

Court is guilty of “misbehaviour” under Article 

124(4), read with proviso (b) to Article 217(1) of 

the Constitution of India. 

 
 
 
 
 
 

______________ 
Presiding Officer, 

(Justice B. Sudershan Reddy), 
Judge, Supreme Court of India  

 
 
 
 
 
 
 
 

 
Member  
(Justice Mukul Mudgal) 
Chief Justice of Punjab & 
Haryana High Court  

______________ 
      Member 

(Fali S. Nariman)  
Senior Advocate, 

Supreme Court of India 
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ANNOTATIONS – EXHIBITS 
WITH REFERENCE 

TO THE TEXT OF THE REPORT 
 

 
1. Corpus Juris Secundum (Vol.48A) page-

614.  
 

“As a general rule, disciplinary or removal 
proceedings relating to Judges are 
suigenerie and are not civil or criminal in 
nature; and their purpose is to inquire into 
judicial conduct and thereby maintain 
standards of judicial fitness.” 
 

2. Delhi Judicial Services Association vs. 
State of Gujarat - AIR 1991 S.C. 2176 
paras – 12 and 13; Devi Prasad vs. 
Maluram Singhani and others 1969(3) 
SCC 595 (3J) at para-8 page-602; Razik 
Ram vs. Ch. Jaswant Singh Chauhan 
1975 (4) SCC 769 at para-15 page-776. 

3  Black’s Law Dictionary, 6th Edition, 
(1990) page – 1245. 

4. From the Report of Federal Court of 
India (in the Archives) in respect of 
charges against Mr. Justice S.P. Sinha, a 
Judge of the High Court of Judicature at 
Allahabad upon a reference made under 
Section 220(2)(b) of the Government of 
India Act, 1935 as adapted by the India 
(Provisional Constitution) Order 1947 
and the India (Provisional Constitution) 
Amendment Order 1948 – an extract 
from the Report has been annexed to a 
Report of the Inquiry Committee under 
the Judges Inquiry Act, 1968 – See 
Annexure-F p-85 to 91 of Volume-2 
(1992) in regard to investigation and 
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proof of the misbehaviour alleged 
against Mr. Justice V. Ramaswami, 
Judge, Supreme Court of India. 

5. Exhibit C-10. 
6. Exhibit C-32. 
7. Exhibit C-37. 
8. Exhibit C-10. 
9. Exhibit C-67+C-69. 
10. Exhibit C-63, Exhibit. C-143, C-144 

Exhibit. C-153, Exhibit.C-154 & C-59. 
11. Exhibit C-85 to C-102, Exhibit C-58 and 

C-103. 
12. Exhibit C-83 and C-84, Exhibit C-154, 

Exhibit C-58, C-145, Exhibit C-31 and C-
54. 

13. Exhibit C-70 and Exhibit C-68, C-109, C-
130, C-132, C-134, C-136. 

14. Exhibit C-68 and C-70. 
15. Exhibit C-70 Entry No:6, Cheque 

No:624079; Five applications forms of 
Lynx India Ltd Exhibit C-109, C-130, C-
132, Exhibit C-134, Exhibit C-136 Term 
deposits Exhibit C-111, Exhibit C-112, C-
115, C-116 Receipts Exhibit C-110, 
Exhibit C-129, Exhibit C-131, Exhibit C-
133, Exhibit C-135. 

16. Exhibit C-39 and C-40. 
17. Exhibit C-110, C-111, C-112, C-115 and 

C-116. 
18. Exhibit C-63, C-143, C-144 to C-147, C-

153 and C-154. 
19. Exhibit C-69 
20. Section 106 of Evidence Act which reads 

as under:  
106: Burden of proving facts especially 
within knowledge.  

 “When any fact is especially within the 
knowledge of any person, the burden of 
proving that fact is upon him.” 
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21. Exhibit C-39 and C-40. 
22. para-5 page-2 of Written Statement of 

defence. 
23. Exhibit C-295. 
24. Exhibit C-294. 
25. Exhibit C-293. 
26. Exhibit C-265. 
27. Exhibit C-265, C-266 and C-267. 
28. Exhibit C-293 and C-265. 
29. Exhibit C-265, C-266, C-267. 
30. Exhibit C-293. 
31. Exhibit C-39 and C-40. 
32. Exhibit C-213 to C-262. 
33. Exhibit C-219 to 227; Exhibit 230 to 233; 

Exhibit 258 to 262.  
34. Exhibit C-39. 
35. Exhibit C-219 to C-227, C-230 to C-233, 

C-258 to C-262. 
36. Exhibit C-148 to C-152. 
37. Exhibit C-275 to C-279, C-297 and C-299, 

C-280 to C-282, Exhibit C-285, C-286, C-
288, Exhibit C-283, C-284, C-273. 

38. Exhibit C-63, C-143, C-153, C-154. 
39. Exhibit C-69. 
40. Exhibit C-33. 
41. Exhibit C-43. 
42. Exhibit C-10 and C-39 and C-40 
43. Exhibit C-10 and C-34. 
44. Exhibit C-79 
45. Exhibit C-15. 
46. Exhibit C-53. 
47. Part of Exhibit C-43. 
48. Exhibit C-43. 
49. Exhibit C-11. 
50. Exhibit C-12. 
51. Exhibit C-13. 
52. Exhibit C-54. 
53. Affidavit Exhibit C-56, C-57, C-13. 
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54. Exhibit C-11. 
55. Exhibit C-12. 
56. Exhibit C-13. 
57. Exhibit C-14.  
58. Exhibit C-15. 
59. Exhibit C-16. 
60. Exhibit C-17. 
61. Exhibit C-18. 
62. Exhibit C-21. 
63. Exhibit C-22. 
64. Exhibit C-23. 
65. Exhibit C-24.  
66. Exhibit C-25. 
67. Exhibit C-41. 
68. Exhibit C-44, C-45 and C-46. 
69. Exhibit C-41. 
70. Exhibit C-48. 
71. Exhibit C-41 
72. Exhibit C-48 and C-49. 
73. Exhibit C-48. 
74. Exhibit C-42. 
75. Exhibit C-41. 
76. Exhibit C-51 and C-52 
77. Exhibit C-53. 
78. Exhibit C-53. 
79. Exhibit C-53. 
80. Exhibit C-53. 
81. Exhibit C-41. 
 
  

 

 

 

 


